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- The MAILING DATE of this communication appears on the cover sheet with the correspondence addr^s -- 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time nriay be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 
' If NO period for. reply Is specified above, the maximum statutory period will apply and wilt expire SIX (6) MONTHS from the mailing date of this communication. 
> Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Any reply received by the Office later than three months after the mailing date of this communication, even rf timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 1/20/06 , 
2a)n Tills action is FINAL. 2b)l3 Tfiis action is non-final. 

3) n Since this application is in condition for allowance except for fonmal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex paAfe Quay/e, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-117 is/are pending in the application. 

4a) Of the above claim(s) 1-44 and 85-92 is/are withdrawn from consideration. 

5) n Claim(s) . is/are allowed. 

6) ^ Claim(s) 45-84 and 93-117 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 13 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or forni PTO-152. 

Priority under 35 U.S.C. § 119 

1 2)D Aclcnowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9{a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 
2.n Certified copies of the priority documents have been received in Application No. 


3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 


Attachment(s) 

1) S Notice of References Cited (PTO-892) 4) □ Inten/iew Summary (PTO-413) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/IVIail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-1 52) 

Paper No(s)/Mall Date . 6) □ Other: . 


U.S. Patent and Tradennark Office 

PTOL-326 (Rev. 7-05) 


Office Action Summary 


Part of Paper No./Mail Date 040206 
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DETAILED ACTION 
Election/Restrictions 

Applicant's election with traverse of Group II, directed to claims 45-84 and 93- 
1 17, in the reply filed on 1/20/06 is acknowledged. The traversal is on the ground(s) 
that the restriction is improper since, for the invention of Group I, the Restriction 
included a Species set forth with figures. Applicant argues that a restriction must be 
directed to claims, not figures. This is not found persuasive because the MPEP clearly 
states that the Examiner is required only to clearly identify each species using the 
figures that apply to each patentably distinct species. MPEIVI 809.02(a) To have 
properly traversed the restriction Applicant should have submitted evidence or identified 
evidence already of record showing the species to be obvious variants or clearly admit 
on the record that this is the case. In either instance, if the Examiner finds one of the 
inventions to be unpatentable over the prior art, the evidence or admission may be used 
in a rejection under 35 U.S.C 103(a) of the other invention(s). 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 1 -44 and 85-92 are withdrawn from further consideration pursuant to 37 
CFR 1.142(b), as being drawn to a nonelected invention, there being no allowable 
generic or linking claim. Applicant timely traversed the restriction (election) requirement 
in the reply filed on 1/20/06. 
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Specification 

The disclosure is objected to because of the following informalities: It is the 
Examiner's position that Applicant has evoked sixth paragraph, means-plus-function 
language to define Applicant's invention. Therefore the Examiner requires the Applicant 
to amend the specification pursuant to 37 CFR 1.75(d) and MPEP 608.01 (o) to explicltiv 
state, with reference to the terms and phrases of the claim element, what structure, 
materials, and acts perform the function recited in the claim element. Please note that 
the MPEP clearly states, "Even if the disclosure implicitly sets forth the structure, 
materials, or acts corresponding to the means-(or step-) plus-function claim element in 
compliance with 35 U.S.C. 112, first and second paragraphs, the PTO may still require 
the applicant to amend the specification pursuant to 37 CFR 1.75(d) and MPEP 
608.01(0)...". (Also see MPEP 2181 (Rev. 1, Feb.2000)) Wolfenspergen 302 F.2d at 
955, 133 USPQ at 542, Appropriate correction is required. 

Appropriate correction is required. 

Claim Objections 

Claims 65-67, 71, 75-84, 99-100, 103, 105, and 107 are objected to because of 
the following informalities: It is the Examiner's position that Applicant has evoked sixth 
paragraph, means-plus-function language to define Applicant's invention. Therefore the 
Examiner has objected to the claims for the reasons set forth above in the objection tp 
the specification. 

Appropriate correction is required. 
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Claim Rejections - 35 USC § 102 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

Claims 45-50, 55-71, 75-84. 93, 94, 97-100, 103-111, and 113-116 are rejected 
under 35 U.S.C. 102(e) as being anticipated by Egan (2005/0256587). Egan discloses 
a gastric bypass device for diverting foods and/or fluids from the stomach to the Gl tract 
as a means for treating obesity. The device comprises a tubular member that is a 
flexible material and has a funnel shaped cap. The device is placed using an 
endoscope and may be adjusted for each patient. The cap or funnel is attached or 
affixed using staples, wires, and expansion or suction fit at the entrance. See entire 
disclosure and figures. 


Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 52, 72, 95, 96, 101, 102, 112, and 117 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Egan ('587) in view of Woo et al. (2005/0022827). Egan 
discloses the invention substantially as claimed, see rejection supra, however, fails to 
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disclose specifically that the device is made of an absorbable material. Woo et all 
discloses gastrointestinal bypass device and method wherein the device may be made 
of a bioabsorbable material. It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to make the device of Egan of a 
bioabsorbable material as taught by Woo et al., since it has been held to be within the 
general skill of a worker in the art to select a known material on the basis of its suitability 
for the intended use as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

stack et al. (6,675,809) discloses a funnel shaped prosthesis for delivery into the 
stomach for inducing weight loss. 

Kagan et al. (2004/0092892) discloses an analogous apparatus having a sleeve 
and anchor for placement within the stomach to treat obesity. 

Kalloo et al. (6,572,629) and Schuize (6,918,871) discloses using an endoscope 
for gastric reduction procedures. 

Saadat et al. (2005) discloses an analogous apparatus having a sleeve and 
anchor for placement within the stomach to treat obesity. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia M. Bianco whose telephone number is (571) 
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272- 4940. The examiner can normally be reached on Monday to Friday 9:00-6:30, 
alternate Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zaiukaeva can be reached on (571 ) 272-1 115. The fax phone , 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published .applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR systern, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 

April 2"^, 2006 Patricia M Bianco 


Primary Examiner 
Art Unit 3761 



